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Abstract. In view of the fact that the interpretive resource of using elements of foreign legal 

decisions in national court decisions is a reality in many courts, the present study analyses the 

concept and functions of Comparative Law. Therefore, in methodological terms, it makes use of 

basic bibliographic research, both Brazilian and international. In the end, it summarizes the main 

theoretical understandings on the subject, stating that Comparative Law consists of the field of 

legal studies through which similarities and differences between elements, branches or areas, 

legal systems and legal families, are identified. Furthermore, regarding its functions, it concludes 

that Comparative Law has primary (or epistemological) and secondary (or heuristic) functions, 

serving to increase legal knowledge and having applications in legislative policy and in the 

reasoning of judicial decisions. 
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1. Introduction 
The judicial use of Comparative Law has been 
remarkably evident and commonly usual. In the 
international scenario, for example, research carried 
out empirically verified that the supreme courts of 
countries like Austria, Belgium, England, Ireland, 
Italy, the Netherlands, Spain and Switzerland cited 
the courts of nine other countries in a period of eight 
years, in thousands of opportunities [1]. In view of 
the fact that the judges of the most diverse courts 
resort to this resource interpretive of using elements 
foreign legal decisions in national court decisions, 
questions arise about the meaning of Comparative 
Law. Thus, this research aims to understand the 
concept and functions of Comparative Law. 

2. Research Methods 
In methodological terms, in order to understand the 
concept and functions of Comparative Law, this 
study makes use of the dialectical method of 
opposing arguments plus research bibliographic 
based on both Brazilian and international literature. 

3. The concept of 
Comparative Law  

In semantic terms, the verb compare corresponds to 
the simultaneous examination of two or more things 
in order to determine their similarities or differences 

[2]. From that definition, two aspects stand out: first, 
the necessary preexistence of at least two things so 
that the comparison may be made; and second, the 
determination of the similarities or of the differences 
of these things as the purpose of comparison. 
Conversely, how much the greater the differences 
between the objects being compared, the lesser the 
similarities between them. That is to say, you don't 
compare a thing alone with itself; and one does not 
compare something without purpose. Therefore, it is 
expected, for consistency, that Comparative Law will 
have, at least, some relation with the referred 
meaning of the verb to compare. 

From a formal point of view, there are several 
nomenclatures used to refer to the Comparative Law. 
For illustrative purposes only, the following 
translations are cited: in French, Droit Comparé; in 
German, Rechtsvergleichung; in Italian, Diritto 
Comparato; in Portuguese, Direito Comparado; and in 
Spanish, Derecho Comparado. As for the material 
approach, although other definitions may be 
admitted, Comparative Law is understood as the field 
of legal study through which similarities and 
differences between elements, branches or areas, 
legal systems and legal families, are identified [3]. 
And understanding this concept requires some 
observations. 

First, based on the bibliographic research carried out 
on the subject, it appears that the study of 
Comparative Law refers, preliminarily, to the 
theoretical discussion about the qualification as to its 



 

nature. In this reasoning, it is recognized that 
Comparative Law it can be understood in at least four 
categories: as a science; as a branch of Law; as a legal 
discipline; or as a method of legal research [4]. It 
turns out that the qualification from something less 
to something greater requires, at least, the prior 
understanding of the latter in relation to the first. In 
other words, to assimilate Comparative Law as a 
science, for example, it would be necessary, before, to 
define science or, still, to talk about the scientific 
character of the Law. And due to the structural and 
cognitive limitations of this research, it is only 
recognize the existence of the aforementioned 
introductory debate, without going into it properly. 

Second, as pointed out earlier, the activity of 
comparing requires, indispensably, the comparison 
between at least two things. By extension, any and all 
research in Comparative Law imperatively demands 
the comparison between, at least, elements of two 
different legal systems. And this is the main 
circumstance that differentiates studies in 
Comparative Law from studies in Foreign Law. 
Unlike the former, the latter investigate elements of 
a given foreign legal system in isolation. In that sense, 
the Foreign Law is a true starting point for studies in 
Comparative Law [5]. Still on this, it is noteworthy 
that Comparative Law makes use of legal systems, 
not having own legal coding, for example. In this 
aspect, it approaches other fields of study that are 
part of the Theory of Law, such as Legal 
Anthropology, Philosophy of Law, History of Law and 
Legal Sociology. 

Third, analysis in Comparative Law can occur at 
different levels of deepening: in megacomparison, in 
macrocomparison, in mesacomparison and in 
microcomparison. In the megacomparison, legal 
families or legal systems are compared, as in the 
contrast between the Romano-Germanic family and 
the Common Law family. The macrocomparison 
study is limited to the appreciation of legal systems 
national Laws, as in the case of the comparison 
between Brazilian Law and Italian Law. More 
specifically, the mesacomparison is characterized 
when comparing branches or areas of Law. For 
example: the comparison between Brazilian Civil 
Law and Italian Civil Law; or, still, between the 
Brazilian judicial system and the Italian judicial 
system. Lastly, in microcomparison, specific 
elements of different legal systems are compared, as 
in the analysis of civil liability, or the guardianship 
institute, in Brazil and Italy. 

Fourth, in the study in Comparative Law, there is a 
reference to the phrases “legal orders”, “legal 
families” and “legal systems”. By definition, the first 
serves to cover all legal matters in a given country, 
indicating the meeting of all expressions that may be 
considered to derive from the sources of Law [6]. 
While “legal orders” refers to the sets of legal 
elements of a State (such as Italy, for example) or a 
regional community of states (such as the European 
Union), “legal families” and “legal systems” are 
understood to be equivalent in the sense of grouping 

similar legal systems together [7]. 

Fifth, studies in Comparative Law can be carried out 
from two time perspectives: through synchronic 
comparison and through diachronic comparison. The 
synchronic perspective deals with the comparison 
between different legal systems that exist today or at 
the same historical moment. Alternatively, the 
perspective diachronic is dedicated to the internal 
analysis of the same legal system in the light of its 
historical changes. In other words, while synchronic 
comparison requires temporal simultaneity between 
the studied objects of different legal systems, the 
diachronic comparison takes place in the historical 
perspective of the same legal system. 

Sixth, some conditions are understood as 
preliminary to any research in Comparative Law. 
Among them, in relation to the legal systems 
considered in the study: knowledge of the language, 
the structure and functioning of the Law, the context, 
as well as the determination of the field of study and, 
still, the choice of sources for the investigation. In the 
same sense, as a field of legal study, knowledge in 
Comparative Law need a purposeful procedural 
ordering that, in the end, allow results with at least 
relative certainty [8]. In other terms, the knowledge 
in Comparative Law needs methods. Otherwise, 
without the observance of minimum methodological 
guidelines, a study in Comparative Law can deform 
to the point of not making any real comparison, 
serving, at most, as mere ornamental achievement 
without any epistemological value [9].  

In general, there are three phases or methodological 
moments common to any analysis in Comparative 
Law: knowledge (analytical phase), understanding 
(integrative phase) and comparison (comparative 
synthesis). First, it is recommended to delimit the 
field of study, determining aspects of the level of 
comparison. Second, it is suggested to assimilation of 
legal elements as part of the legal system under 
analysis. And thirdly, it is advisable to investigate the 
similarities and differences pointed out between the 
objects compared, presenting the conclusions of the 
study. Subsequently, there is the possibility to add to 
these three moments the so-called application phase 
in which, depending on of the purposes of the study, 
the results achieved are properly used [10].  

4. The primary and 
secondary functions of 
Comparative Law 

As stated earlier, the comparison is not without 
purpose. In a preliminary way, it is worth 
highlighting, by exclusion, the utopian functions of 
the Comparative Law, understood as those very 
distant from reality. These are examples of utopian 
functions, to which Comparative Law is not 
dedicated effectively: knowledge of all world legal 
systems; the elaboration of a universal legal science; 
the discovery of a common right of humanity; and the 



 

contribution for better understanding between 
nations. On the other hand, realistically, at least two 
sets of functions of Comparative Law are recognized: 
the primary functions (or epistemological) and 
secondary functions (or heuristic).  

The primary or epistemological functions [11] of 
Comparative Law refer to the knowledge in its 
essentially theoretical form. In this line of reasoning, 
the first attribution of Comparative Law is based on 
the increase of legal knowledge [12]. For illustrate: a 
microcomparison study on civil liability in Brazilian 
Law and Italian Law is divided into at least two 
stages. First, the assimilation of said subject in an 
isolated way in each legal system, as an analysis of a 
foreign Law. And second, the comparative 
understanding of similarities and differences about 
the specific theme in the two legal systems, in the 
form of a study in Comparative Law. 

From this example, from the functional perspective, 
we can see the increase in legal knowledge in the two 
moments of the research, revealing that the 
Comparative Law it even serves to increase the 
knowlege of own’s national Law itself [13]. 
Intrinsically to the increase in legal knowledge, 
research in Comparative Law, par excellence, allows 
to identify similarities and differences between the 
compared objects, whether elements, branches or 
legal systems [14]. Furthermore, as a theoretical-
descriptive attribution, the group of primary 
functions, although lacking in practical objectives, is 
also configured as an indispensable condition for the 
eventual and subsequent application of the 
knowledge in Comparative Law in its secondary 
functions. 

Subsequently, through their secondary or heuristic 
functions, studies in Comparative Law are aimed at 
effectively practical achievements in society, because 
this functions also assert the instrumental aspect of 
Comparative Law for solving problems through its 
practical-applied nature. In other words, through 
secondary functions, the Comparative Law proves to 
be a tool for the legislator in legislative policy and 
also for the interpreter or applicator of the Law in the 
reasoning of judicial decisions. 

As an instrument of legislative policy, knowledge in 
Comparative Law is used by the legislator (original 
or derived) to improve the legal system domestic 
since ancient times. And the taking of foreign 
legislation as parameter for the domestic legislative 
process can occur for different reasons and in 
different reception levels. Historically, the so-called 
circulation of legal models was justified by military 
expansion, as in the case of the influence of the 
French Civil Code of 1804, during the Napoleonic Era 
(1799 – 1815), on the territories conquered by 
France; and the phenomenon of colonization, such as 
the establishment of the Common Law family in 
countries dominated by the British Empire (1583 – 
1997) [15].  

In any case, currently, the consideration of foreign 
legislation as reference to domestic legislative policy 

is no longer justified for the reasons mentioned 
above; but, yes, for the prestige to a certain legal 
model. In the case of Brazil, this application of the 
secondary functions of Comparative Law can be 
exemplified, illustratively, in the following internal 
legislation followed by some of their recognized and 
respective international influences: the Brazilian 
Civil Code of 1916, inspired by the German 
Bürgerliches Gesetzbuch, of 1896; the Brazilian 
Constitution of 1937, inspired, above all, by the 
Polish Constitution of 1921; and the Consolidation of 
Labor Laws of 1943, inspired by the Italian Carta del 
Lavoro, of 1927. 

Furthermore, even with regard to its secondary 
functions, Comparative Law serves as the basis for 
judicial decisions. In that case, the use of foreign 
elements can take place with different practical 
purposes: from the search to fill gaps national Laws 
until the investigation of the way in which courts of 
other legal systems legal authorities decide the 
matter under consideration. To illustrate, here are 
some examples of legal provisions that expressly 
provide for the consideration of Comparative Law in 
the judgment of lawsuits. Based on its article 39, 
paragraph 1, subparagraph c, the Constitution of 
South Africa of 1996 establishes the possibility of 
considering the Law of other legal systems in 
decisions involving the interpretation of the Bill of 
Rules provided for in its constitutional text [16]. And 
the Statute of the International Court of Justice, for in 
turn, provides, in its article 38, paragraph 1, 
subparagraph c, the application of the “general 
principles of Law, recognized by civilized nations” as 
a source of international Law [17]. 

In Brazil, in historical terms, it appears that the 
national constitutional jurisdiction was established 
under the clear influence of Foreign Law and 
Comparative Law. At the Decree nº 848/1890, which 
organized the Federal Justice in the republican 
government, there is a forecast express recourse to 
Comparative Law in the reasoning of judicial 
decisions. According to the provisions of its article 
386, for cases involving legal omissions, “The 
statutes of cultured peoples and especially those 
governing legal relations in the Republic of United 
States of North America, Common Law and equity 
cases will also be subsidiaries of jurisprudence and 
federal process” [18]. Repealed by article 4 of Decree 
nº 11/1991 [19], it is not verified more, in the 
Brazilian legal system, a manifest legal provision on 
the to Comparative Law such as that of Decree nº 
848/1890.  

Currently, in accordance with the Brazilian 
Constitution of 1988, it is determined that all 
decisions of the Judiciary must be reasoned [20], 
without any mention of the judicial use of 
Comparative Law. And although it is recognized that 
there are criticisms of this resource interpretation, 
given the silence of the constitutional text on this, it 
is not understood, necessarily, the prohibition of this 
secondary function of Comparative Law in the 
Brazilian legal system. In a judge faces a legal 



 

omission, Brazilian Law establishes that the judge 
must decide the case using “the analogy, the customs 
and the general principles of Law” [21], silencing 
about the use of Comparative Law. 

5. Conclusions 
Based on the brief considerations set out above, 
some points of understanding are assimilated. 
Regarding the concept of Comparative Law, it is 
understood that: (i) in addition to requiring at least 
two things to occur, the comparison activity does not 
happen unintentionally; (ii) in general terms, 
Comparative Law is understood as the field of study 
through which similarities and differences between 
elements, branches or areas, legal systems and legal 
families, are identified; (iii) studies in Comparative 
Law can occur at different levels of depth and in 
different temporal perspectives; and (iv) studies in 
Comparative Law need and make use of specific 
methods. And as for its functions, it is evident that: (i) 
in a realistic perspective, Comparative Law is 
dedicated to primary and secondary functions; (ii) in 
its primary functions, Comparative Law is intended 
to increase legal knowledge; (iii) and in its secondary 
functions, it is useful both in legislative policy and in 
the reasoning of judicial decisions; and (iv) while 
certain legal systems categorically provide for the 
judicial use of Comparative Law, in Brazil, there is 
currently no legal provision in this regards. 
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